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DEPARTMENT OF LABOUR PROVINCIAL OFFICE KWAZULU NATAL 

OCCUPATIONAL HEALTH AND SAFETY ACT 85 OF 1993 SECTION 32 INQUIRY 

TO THE FATAL COLLAPSE THAT OCCURRED ON 28 MARCH 2018 AT IMPERIAL 

LOGISTICS T/A FREIGHTMAX WHICH IS SITUATED AT 11 MILNER STREET, 

JACOBS, DURBAN 

 

 

HEADS OF ARGUMENT 

 

 

INTRODUCTION 

 

A formal enquiry was launched into the collapse of the structure that was under 

construction on the premises of Imperial Logistics at 11 Milner Street, Jacobs, Durban, 

Kwazulu Natal on 28 March 2018 in terms of Section 32 of the Occupational Health 

and Safety Act 85 of 1993 as amended. 

 

I have limited my argument primarily to the Occupational Health and safety Act No 85 

of 1993 as amended and in particular the construction regulations since this enquiry 

is held in terms of the said Act to determine the cause of the collapse and steps to 

prevent a recurrence. Also to determine whether any of the parties were in 

contravention of the Act, in particular the construction regulations. Ultimately to make 

recommendations to the National Prosecuting Authorities (NPA) regarding potential 

criminal prosecution. This enquiry is held in terms of the Occupational Health and 

Safety Act and regulations including certain contractual issues which have relevance 

in construction and thus it is necessary for me to argue, as representative for the 

Insurer of JDF Construction, that there is no evidence presented to at this enquiry to 

suggest JDF Construction contributed in any way to the collapse of the structure or 

contravened any provision of the Occupational Health and Safety Act.  

Mr Jim Martin was the only witness called on behalf of One Insurance (Pty) Limited.  

He testified as an expert witness and his findings were unchallenged and supported 

by the other experts who did not contradict his findings in any material respect. Without 
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analysing his technical expert testimony in any detail, suffice to state that there is no 

evidence to suggest that the collapse of the structure was not due to an act or omission 

on the part of JDF Construction.  JDF Construction was not the designer of the 

structure or design elements and had no statutory duty of ensuring adherence to the 

design or design elements. JDF Construction’s scope of works was limited to civil 

works and was also not contracted to erect the columns, wall panels, roof beams or 

roof slabs of the flammable store. Furthermore JDF Construction had no statutory duty 

of ensuring that specialised contractors, selected by the client, constructed the 

flammable store in a safe manner.    

JDF LETTER OF APPOINTMENT 2018   

In 2018 the client, Freightmax, decided to instruct the principal agent and client 

representative to appoint JDF Construction to complete the flammable store, a project 

which commenced in 2015. By his own admission the principal agent used a standard 

template which he had previously used in 2016 to appoint JDF Construction as the 

contractor for general (civil) construction work. It is now their contention that the 

appointment of JDF was that of a ‘Main’ Contractor. 

It is submitted that the principal agent simply altered the heading of the appointment 

letter to accommodate a request from the client purely as a convenient tender, 

quotation and payment arrangement utilising JDF Construction. The client and client 

agent failed to appreciate the ramifications of such an appointment as envisaged by 

construction regulation 5. The term ‘main’ contractor, as opposed to ‘principal 

contractor’ which is utilised in the construction regulations,  is already indicative of their 

failure to study the applicable construction regulations governing such an appointment. 

There is no definition of a ‘Main Contractor” in the Construction regulations. 

 

The letter of appointment echoes the 2015 appointment in every respect save for the 

heading which was altered from ‘General Construction Work’ in 2015 to ‘Flammable 

Store’ in 2018. While only the heading of the appointment letter is different, the 

appointment still limits JDF Construction’s scope of work to general construction work 

exposing a contradiction which cannot be ignored. The appointment letter makes no 

reference to the construction regulations, in particular construction regulation 5(1)(k). 

It also does not elaborate on the duties which JDF Construction was tasked to perform 
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as required by construction regulations 5 and 7. There is also no mention of the term 

‘main’ contractor in this appointment.  

If it is accepted that this broad and contradictory appointment constitutes a valid 

appointment as envisaged in construction regulation 5(1)(k), it is submitted that the 

appointment of JDF Construction is restricted to a principal contractor for general or 

civil works only, a pattern maintained during phase 1 where multiple principal 

contractors were engaged by the client. 

It is submitted that it was reasonable for JDF Construction to interpret its appointment 

in 2018 by Mr Salerno, representative of the client, as being restricted to general (civil) 

construction work and consequently as only one of the many direct contractors or 

principal contractors performing construction work in phase 2 of the project as had 

been the position at the commencement of  the contract. Mr Lotter’s evidence clearly 

demonstrates that he accepted this appointment in the narrow sense.  

A reasonable or competent agent would have advised the client of the stringent 

implications of a ‘main’ or principal contractor appointment with respect to the client’s 

duties vis-à-vis principal contactors as contained in construction regulation 5. Mr 

Salerno failed to do this. Mr Barker for Freightmax also testified (page 19 of the 

transcript) that ‘all the specialist contractors were appointed and managed by Mr 

Salerno’ 

In particular Mr Salerno failed to instruct JDF Construction to appoint subcontractors 

in writing, a requirement of the JBCC Minor Works Contract. Any verbal instruction to 

this effect is unacceptable and therefore challengeable. No evidence of any written 

instruction from Mr Salerno to this effect has been submitted. Mr Lotter denies 

receiving such an instruction and the fact that Mr Lotter, who in all other respects 

diligently complied with the principal agent’s instructions, suggests that even no such 

verbal instruction was made. 

Mr Salerno’s failure to provide evidence of any follow up on the issue of the Echo and 

Tilt-Up appointments is telling. His testimony that he instructed JDF Construction to 

appoint these contractors and furthermore that he received confirmation of this fact by 

JDF Construction, must therefore be dismissed. JDF Construction was never 

instructed in writing by the Client Agent to appoint Echo and Tilt-Up as subcontractors 

/ contractors as required by clause 1.2.1. of the JBCC Contract which reads. 
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The words ‘accept, allow, appoint, approve, authorise, certify, decide, demand, 

designate, grant, INSTRUCT, issue, list, notice, object, record, reduce, refuse, 

request, state’ and their derivatives require such acts to be IN WRITING’. No evidence 

of such a written instruction was presented in evidence by the principal agent.  

The failure on the part of the principal agent to reduce instructions to writing is 

undoubtedly one of the root causes of the confusion which dominated this inquiry 

regarding the status of the various contractors in phase 2 of the project. Verbal 

instructions to contractors by the principal agent constitute a breach of the JBCC Minor 

Works Contract and is further evidence that the principal agent abrogated in his 

contractual duties as well as his statutory duties vis-a-vis a principal contractor. 

An agent is defined in the definitions to the construction regulations as meaning ‘a 

‘competent person who acts as a representative for a client’. Mr Salerno admitted to 

not being conversant with the construction regulations He did not advise the client of 

his incompetence in this regard and the client in turn did not appoint a competent agent 

to discharge the duties of the client as envisaged in construction regulation 5. A 

competent representative of the client would have offered guidance to all contractors 

on site as regards their respective statutory duties. 

"competent person" means a person who - 

(a) has in respect of the work or task to be performed the required knowledge, training 

and experience and, where applicable, qualifications, specific to that work or task: 

Provided that where appropriate qualifications and training are registered in terms of 

the provisions of the National Qualification Framework Act, 2000 (Act No. 67 of 2000), 

those qualifications and that training must be regarded as the required qualifications 

and training; and 

(b) is familiar with the Act and with the applicable regulations made under the Act; 

  

PRINCIPAL CONTRACTORS VERSUS (SUB)CONTRACTORS. 

The terms main contractor, direct contractor, subcontractor, selected contractor and 

even principal contractor have been used loosely in this hearing. A principal contractor 

is defined in the construction regulations as meaning ‘an employer appointed by the 

client to perform construction work’. 
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A contractor is defined as meaning ‘an employer who performs construction work’. The 

term subcontractor is neither defined or used in the construction regulations but, upon 

analysis of the duties of principal contactor and contractor, it can be accepted as 

meaning a contractor contracted to or appointed by a principal contractor.  

The Guidelines to the construction regulations, published by the Department of 

Labour, does however refer to specified contractors. This is a synonym for selected or 

nominated contractors. ‘Where a client specifies which contractors a principal 

contractor must appoint the duties as specified in 7(1)(c)(iii) shall be applicable to the 

said client’.  

Mr Barker, for Freightmax, on page 21 of the transcript in evidence, states that ‘Mr 

Salerno, based on their specialise expertise, assessed and selected contractors to 

conduct the various aspects of the construction work’. No evidence was lead indicating 

that JDF Construction was involved in their selection. Where contractors are selected 

by the client, as is the case with Echo and Tilt-Up, certain principal contactor duties 

are transferred to the client. The example given in the Department of Labour’s 

Guidelines to the Construction Regulations is when the client selects contractors, as 

opposed to the principal contractor, the client is obliged to assess whether the selected 

contractors have the necessary resources and competencies to perform the 

construction work for which they were contracted. This duty normally falls to a principal 

contractor where a principal contractor contracts to or appoints (sub)contactors. 

Construction regulation 7(1)(c)(iii) reads’ A principal contractor shall ensure that 

no contractor is appointed to perform construction work unless the principal 

contractor is reasonably satisfied that the contractor that he or she intends to appoint, 

has the necessary competencies and resources to perform the construction 

work safely’. 

Even if it is determined that JDF Construction, as the principal contractor for the 

flammable store, should have appointed Echo and Tilt-Up - despite not being 

contractually connected to them - this intervention by the client or client agent relieves 

JDF Construction of its statutory duties vis-à-vis Tilt-Up and Echo as envisaged in 

construction regulation 7(1)(c)(iii). It is submitted that the client contracted both Echo 

and Tilt-Up directly to perform construction work for phase 2 of the project as it did 

with Bedrock and other contractors in phase 1. The reality is that JDF Construction 
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could not be expected to appoint contractors with whom it had no contractual nexus 

with resultant enforceable contractual obligations or recourse in law. The failure to 

appoint Echo and Tilt-Up for phase 2 of the project was an omission on the part of the 

client and principal agent. While the acceptance of quotations from Echo to JDF 

Construction has contractual implications, this was done on the explicit instructions of 

Mr Salerno and cannot detract from the overriding contract between Freightmax, Tilt-

Up and Echo. Mr Lotter of JDF Construction testified that he only regarded himself as 

a ‘Paymaster’ vis-a-vis Echo and Tilt-Up. Mr Salerno stated in his evidence on page 

144 of the transcript that ‘to me a main contractor is generally still a facilitator’. His 

legal representative then put it to him that JDF Construction’s role was ‘more an 

administrative exercise and not a health and safety exercise’.  Mr Salerno responded 

‘Well, you know, I’m not an attorney. So I’m not going to take it further’. On page 145 

of the transcript Mr Salerno, in response to a question posed to him, states ‘Sorry I 

don’t even know what you mean by a principal contractor in law etcetera’. It is 

submitted that this is a further indication of the lack of understanding of the true role 

of a principal contactor by both Mr Salerno and even his legal representative. 

While the constructions regulations rely heavily on written appointments as opposed 

to contractual relationships to formalise a contractor or principal contactor, the failure 

by the client to appoint Echo and Tilt-Up should not detract from a finding that they 

were contractually linked to the client and not JDF Construction. These contractors 

were selected either by the client or the client agent and not by JDF Construction. The 

JBCC Minor Works contract was also utilised particularly as it was suitable for 

scenarios where direct contractors are selected by the client. 

The client’s failure to compile site specific health and safety specifications, the starting 

point for the Contractor Management Configuration or arrangement on a construction 

project and vital for the discharge of any principal contractor’s statutory duties in terms 

of construction 7, compounded this issue. 

The client essentially failed in its statutory duty in relation to principal contractors as 

contained in construction regulation 5.  

Construction regulation 5(1) reads’ A client must - 

(a) prepare a baseline risk assessment for an intended construction 

work project; 
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(b) prepare a suitable, sufficiently documented and coherent site specific health 

and safety specification for the intended construction work based on the 

baseline risk assessment contemplated in paragraph (a). 

"Health and safety specification" means a site, activity or project specific document 

prepared by the client pertaining to all health and safety requirements related to 

construction work’.  

The client’s health and safety specification is the foundation for all health and safety 

arrangements on a construction project. It expresses the client’s preferences 

regarding the contractor management configuration. It must determine who is to be 

regarded as a principal contractor and elaborate on the specific client requirements in 

this regard.  

It is submitted that the failure to compile site specific health and safety specifications 

was the ‘trigger’ for the prevailing confusion experienced by all the contractors on site 

as to their respective roles and responsibilities. In addition, the client opted to usurp 

many of the duties of principal contractors as contained in construction regulation 7 

while failing to provide any guidance in this regard. The client should have but failed 

to appoint contractors with whom it had a contractual nexus. In reality the contractor 

configuration on the project closely mirrored that of a multiple principal contactor 

configuration.  

Construction regulation 7(1)(c) obliges ‘the principal contractor, when appointing any 

other contractor, in order to ensure compliance with the provisions of the Act, 

to provide contractors who are tendering to perform construction work for the principal 

contractor, with the relevant sections of the health and safety specifications 

contemplated in regulation 5(1)(b) pertaining to the construction work which has to be 

performed’. 

Construction regulation 7(1)(a) reads ‘A principal contractor must provide and 

demonstrate to the client a suitable, sufficiently documented and coherent site 

specific health and safety plan, based on the client's documented health and safety 

specifications contemplated in regulation 5(1)(b), which plan must be applied from the 

date of commencement of and for the duration of the construction work and which 

must be reviewed and updated by the principal contractor as work progresses’. 
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It is common cause that the client failed to compile and provide JDF Construction and 

the other contractors with site specific health and safety specifications. This omission 

resulted in JDF Construction, as well as the other contractors, compiling their 

respective health and safety plans in isolation. JDF Construction was not tasked with 

approving the health and safety plans of Echo or Tilt-Up, a statutory duty placed on 

principal contractors. Furthermore Echo and Tilt-Up did not provide and demonstrate 

to JDF Construction their respective health and safety plans as required by 

construction regulation 7(1)(c).  The health and safety files which contain, inter alia, 

the health and safety plans were audited by Mr Gumbi on behalf on the client, mirroring 

once more a scenario where multiple principal contractors are contracted by the client 

and their health and safety files audited by the client. JDF Construction, contracted to 

perform general construction work, was also not equipped with the necessary 

specialised expertise to manage the health and safety of specialist contractors such 

as Echo and Tilt-Up in phase 2 of the project. This task was given to Mr Gumbi who, 

inter alia, performed the obligatory safety induction training, a statutory duty placed on 

individual contractors. Safety transgressions by employees of contractors were 

elevated to the client’s health and safety personnel and Mr Salerno to action. Auditing 

of the various contractor’s health and safety files was also conducted by Mr Gumbi on 

behalf of the client. Mr Gumbi, by his own admission, was not an expert in construction 

although he did intervene in the enforcement of construction related matters on site 

such as the wearing of Personal Protection Equipment and even Fall Protection Plans. 

It is common cause that the client, through Mr Gumbi, assumed health and safety 

management at the site.  

Construction regulation 7(c)(x) states that ‘a principal contractor must discuss and 

negotiate with the contractor the contents of the health and safety plan contemplated 

in subregulation (2)(a) and must thereafter finally approve that plan for 

implementation’. 

JDF Construction was not tasked with this duty and did not discuss and negotiate the 

contents of Echo and Tilt-Up health and safety plans and ultimately approve them for 

implementation, a further indication that JDF Construction was not their principal 

contractor as envisaged by construction regulation 7. Their health and safety plans 

were contained in their health and safety files which were audited by Mr Gumbi on 

behalf of the client.  
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Construction regulation 7(2) states that ‘a contractor must prior to performing 

any construction work - 

(a) provide and demonstrate to the principal contractor a suitable and sufficiently 

documented health and safety plan, based on the relevant sections of the 

client's health and safety specification contemplated in regulation 5(1)(b) and 

provided by the principal contractor in terms of subregulation (1)(a), which plan 

must be applied from the date of commencement of and for the duration of 

the construction work and which must be reviewed and updated by 

the contractor as work progresses.’ 

Should Echo and Tilt-Up insist that there were contracted to JDF Construction, they 

would be in contravention of this provision since there is no evidence to suggest that 

they complied with this provision. The client also made this duty impossible by failing 

to compile health and safety specifications.  

The client also assumed the responsibility of collating the Letters of Good standing 

from the various contractors, a duty that the construction regulations place on a 

principal contractor vis-à-vis (sub)contractors. 

Construction regulation 5(1)((j) reads ‘A Client must ensure before any work 

commences on a site that every principal contractor is registered and in good standing 

with the compensation fund or with a licensed compensation insurer as contemplated 

in the Compensation for Occupational Injuries and Diseases Act, 1993 (Act No. 130 

of 1993).’ 

In contrast, construction regulation 7(1)(c)(iv) states that ‘a principal contractor must 

ensure prior to work commencing on the site that every contractor is registered and in 

good standing with the compensation fund or with a licensed compensation insurer as 

contemplated in the Compensation for Occupational Injuries and Diseases Act, 1993.’ 

The client, through Mr Gumbi, also assumed the duty of ensuring all contractor 

employees on the project had valid Medical Certificates of Fitness in their health and 

safety files, a duty which would fall to JDF Construction if indeed it was a principal 

contractor to Echo and Tilt-Up as envisaged by the construction regulations. 

No evidence has been produced demonstrating that the client required or subjected 

JDF Construction to a periodic health and safety audit and document verification at 
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intervals mutually agreed upon between the principal contractor and any contractor, 

but at least once every 30 days. This is another indication of a multiple principal 

contractor configuration on site. 

Construction regulation 5(1)(o) and 5(1)(p).) ’The client shall ensure that periodic 

health and safety audits and document verification are conducted at intervals mutually 

agreed upon between the principal contractor and any contractor, but at least once 

every 30 days and ensure that a copy of the health and safety audit report 

contemplated in paragraph is provided to the principal contractor within seven days 

after the audit’.  

The client failed to conduct audits during phase 2 of the project.   

After a decision was ostensibly made to appoint JDF Construction as a ‘main’ 

contractor, the principal agent only convened one Site Meeting on 1 February 2018 

with Devan Lotter of JDF Construction for the final phase of the project, The duties 

and obligations of the ‘changed’ Contractor Configuration should have been 

addressed at this Site Meeting by the principal agent with particular reference to the 

construction regulation 7 which regulates the duties of principal contractors. (The 

Duties of Principal Contractors and Contractors). This omission further compounded 

the confusion as to the role JDF Construction played in the final phase of the project.  

It also of significance that the term ‘main’ contractor was utilised by the principal agent 

in site meetings prior to 2018 where it is common cause that there was no ‘main’ 

contractor and client used multiple direct or principal contractors for phase 1 of the 

project. 

Should the client insist that JDF Construction was appointed as a principal contractor 

in relation to Echo and Tilt-Up, it exposes itself to various contraventions of 

construction regulation 5 in that the client failed to discharge its duties vis-à-vis 

principal contractors.  

JDF Construction, acting on a verbal instruction from the principal agent, requested a 

quotation from Echo on 31 January 2018 prior to the Site Meeting of 1 February. The 

minutes do not reflect any detail in this regard. It is submitted that the principal agent 

should have recorded his instruction to JDF Construction at that site meeting and, at 

the very least, called for another site meeting with all new contractors before they 

commenced construction work on the finalisation of the Project. After the introduction 
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of the new contractors, the principal agent was amiss not to convene a Site Meeting 

with JDF Construction, Echo and Tilt-Up to address coordination matters, oversight 

roles and reporting lines. The failure to hold such a Site Meeting further compounded 

the confusion experienced by all the contractors. As the evidence shows, various 

contractors regarded JDF Construction as the ‘main’ contractor, others regarded JDF 

Construction as the client while Mr Ferrie even regarded Mr Rhyn van Rooyen as a 

project manager. Mr Lotter, in turn, regarded himself as merely a ‘Paymaster’. 

The JBCC Minor Works Contract requires the principal agent to meet regularly with 

contractors to monitor the progress of the works and to deal with technical and 

coordination matters.  

Freightmax had already concluded a binding contract under the guise of a section 

37(2) Written Agreement with Tilt-Up to perform construction work on 16 February 

2018. Freightmax concluded a similar binding contract with Echo on 27 March 2018.  

’WHEREAS the Employer has entered into a contract, with the Mandatary, in terms of 

which the Mandatary is to perform certain work and services for and on behalf of the 

Employer, subject to the terms and conditions as contained in this CONTRACT.’ 

While the Mandatary Agreement is a criminal law legal instrument, designed to counter 

vicarious liability being visited upon and employer for the failings of a mandatary, this 

clause constitutes a binding civil contract to perform construction work by Echo and 

Tilt-Up. This binding contract is contained in all Mandatary Agreements signed 

between Freightmax and Bedrock, JDF Construction, Echo and Tilt-Up. It is 

unambiguous and not open to interpretation.    

The JBCC Minor Works Contract defines a Direct Contractor as ‘an entity appointed 

under a separate agreement by the employer to do work on a site prior to practical 

completion’. The Mandatary Agreement between Echo and Tilt-Up constitutes a 

separate agreement between Freightmax and each of them. The failure to make the 

appropriate appointments in terms of construction regulation 5(1)(k) can only be 

ascribed to an omission on the part of the client or principal agent. 

The principal agent unlawfully delegated design coordination functions to JDF 

Construction, a contractor, in conflict with the construction regulation 5(1)(e) and in 
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breach of clause 7.1 of the JBCC Minor Works Contract of which he was the 

administrator.  

Since Freightmax had binding contracts with Echo and Tilt-Up to perform construction 

work, it could not be expected of JDF Construction to appoint these entities, with whom 

it had no contractual relationship, thus depriving it of legal recourse in the event they 

reneged contractually. Only the client has such recourse. An appointment in terms of 

the construction regulations creates statutory oversight responsibilities and resultant 

criminal culpabilities.  

Both the client and principal agent, who allegedly required that JDF Construction be 

appointed as a ‘main’ contractor in 2018 for the completion phase clearly had no 

understanding of the construction regulations or the implications of a principal 

contractor appointment. The fact that a particular contractor is permanently on site 

does not equate to a principal contractor as envisaged in the construction regulations. 

It is submitted that the principal agent, based in Johannesburg, and very familiar with 

JDF Construction conveniently required an entity permanently on site to assist in him 

in the discharging of his administrative duties as a principal agent.  

JBCC Minor Works Contract. Clause 5. Employer’s Agents. 

Clause 5.2. ‘The employer may appoint agents to deal with specific aspects of the 

works in terms of this Agreement. The principal agent shall give notice to the contractor 

where such authority to issue contract instructions and perform duties for specific 

aspects of the works is delegated to agents’. 

JDF Construction was never appointed as an agent by the principal agent as required 

by this clause of the JBCC Minor Works Contract.  

‘Contract Instructions is defined in the JBCC Minor Works Contract as: 

‘A written instruction issued by or under the authority of the principal agent to the 

contractor, which may include drawings and other construction information’. 

It is submitted that no written contract instruction was given to JDF Construction to 

obtain quotations from other contractors, were given by the principal agent. Neither 

was JDF Construction given any written authority to issue contract instructions.   
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It is common cause that every contractor involved in the both the initial and final phase 

of the construction of this project had their own appointment of a construction manager 

as required by construction regulation 8(1).   

Construction regulation 8. Management and Supervision of Construction Work. 

(1) A principal contractor must in writing appoint one full-time competent person as 

the construction manager with the duty of managing all the construction work on a 

single site, including the duty of ensuring occupational health and safety 

compliance, and in the absence of the construction manager an alternate must be 

appointed by the principal contractor. 

It is submitted that only principal contractors are compelled to make such an 

appointment, a further indication that Echo, Tilt-Up and JDF Construction must be 

regarded as principal contractors in their own right. Construction managers, appointed 

in terms of construction regulation 8(1), are obliged to appoint the construction 

supervisors of their (sub)contractors in terms of construction regulation 8(7). 

‘A construction manager must in writing appoint construction supervisors responsible 

for construction activities and ensuring occupational health and safety compliance on 

the construction site’. (Sub)contractors, in turn, appoint safety officers in terms of 

construction regulation 8(5)’. 

‘A contractor must, after consultation with the client and having considered the size of 

the project, the degree of danger likely to be encountered or the accumulation of 

hazards or risks on the site, appoint a full-time or part-time construction health and 

safety officer in writing to assist in the control of all health and safety related aspects 

on the site: Provided that, where the question arises as to whether a construction 

health and safety officer is necessary, the decision of an inspector is decisive’. 

No proof of such consultation between the client and the various contractors has been 

presented in evidence. This matter should have been addressed at a Site Meeting 

called by the principal agent after Echo and Tilt-Up were contracted to perform their 

specialised construction work. 

Further proof that the legislator envisaged a multiple principal contractor scenario can 

be found in construction regulation 5(4). 
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‘Where more than one principal contractor is appointed as contemplated in 

subregulation (1)(k), the client must take reasonable steps to ensure co-operation 

between all principal contactors and contractors in order to ensure compliance with 

these Regulations’. 

A Site Meeting with the various principal contractors should have been held by the 

principal agent to arrange cooperation mechanisms after Echo and Tilt-Up were 

contracted to perform construction work.  

Construction regulation 5(1)(k) reads’ 

‘A client must appoint every principal contractor in writing for the project or part thereof 

on the construction site’. 

NOTIFICATION OF CONSTRUCTION WORK. 

It is submitted that very little credence should be given to the Notification of 

Construction Work and the arguments surrounding the Notification. 

Construction regulation 4. Notification of Construction Work 

 (1) A contractor who intends to carry out any construction work other than work 

contemplated in regulation 3(1), must at least 7 days before that work is to be carried 

out notify the provincial director in writing in a form similar to Annexure 2 if the 

intended construction work will - 

(a) include excavation work; 

(b) include working at a height where there is risk of falling; 

(c) include the demolition of a structure; or 

(d) include the use of explosives to perform construction work. 

 (2) A contractor who intends to carry out construction work that involves construction 

of a single storey dwelling for a client who is going to reside in such dwelling upon 

completion, must at least 7 days before that work is to be carried out notify 

the provincial director in writing in a form similar to Annexure 2. 

Bedrock and JDF Construction were both appointed as principal contractors for the 

initial phase of the project. Accordingly they were both obliged to notify the Department 



15 
 

of Labour in the form of Annexure 2. Echo and Tilt-Up, contracted to the client, should 

have independently competed Annexure 2.    

Annexure 2 provides for various contractor configurations on a construction site, 

namely multiple principal contactors as well as for legitimate (sub)contractors 

contracted to and appointed by a principle contractor. The Department of Labour 

cannot anticipate every scenario on a construction site and Annexure 2 reflects this. 

Whoever signed on behalf of a particular entity is irrelevant and does not signify 

acknowledgement of a particular legal status. The client and principal agent should 

have ensured contractors adhere to construction regulation 4 and there is no evidence 

to suggest that matter of Notification was discussed. This arrangement is normally 

addressed in the client health and safety specification which the client failed to compile 

and provide to contractors.  

THE SECTION 37(2) MANDATARY WRITTEN AGREEMENT. 

Section 37 of the Occupational Health and Safety Act contains a presumption-in-law 

whereby the acts and omissions of employees and mandataries are imputed onto the 

employer. This provision proceeds to outline the steps an employer must take to rebut 

the presumption. 

Section 37. Acts or omissions by employees or mandataries 

 (1) Whenever an employee does or omits to do any act which it would be an offence 

in terms of this Act for the employer of such employee or a user to do or omit to do, 

then, unless it is proved that - 

(a) in doing or omitting to do that act the employee was acting without the 

connivance or permission of the employer or any such user; 

(b) it was not under any condition or in any circumstance within the scope of 

the authority of the employee to do or omit to do an act, whether lawful or 

unlawful, of the character of the act or omission charged; and 

(c) all reasonable steps were taken by the employer or any such user to 

prevent any act or omission of the kind in question, the employer himself shall 

be presumed to have done or omitted to do that act, and shall be liable to be 

convicted and sentenced in respect thereof; and the fact that he issued 
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instructions forbidding any act or omission of the kind in question shall not, of 

itself, be accepted as sufficient proof that he took all reasonable steps to 

prevent the act or omission. 

 (2) The provisions of subsection (1) shall mutatis mutandis apply in the case of 

a mandatary of any employer or user except if the parties have agreed in writing to the 

arrangements and procedures between them to ensure compliance by 

the mandatary with the provisions of this Act. 

 (3) Whenever any employee or mandatary of any employer or user does or omits to 

do an act which it would be an offence in terms of this Act for the employer or any 

such user to do or omit to do, he shall be liable to be convicted and sentenced in 

respect thereof as if he were the employer or user. 

 (4) Whenever any employee or mandatary of the State commits or omits to do an act 

which would be an offence in terms of this Act had he been 

the employee or mandatary of an employer other than the State and had 

such employer committed or omitted to do that act, he shall be liable to be convicted 

and sentenced in respect thereof as if he were such an employer. 

 (5) Any such employee or mandatary referred to in subsection (3) may be so 

convicted and sentenced in addition to the employer or user. 

 (6) Whenever the employee or mandatary of an employer is convicted of an offence 

consisting of a contravention referred to in section 23, the court shall, when it makes 

an order under section 38(4), make such an order against the employer and not 

against such an employee or mandatary. 

"mandatary" includes an agent, a contractor or a subcontractor for work, but without 

derogating from his status in his own right as an employer or a user. 

The Mandatary Agreement is probably the most misunderstood legal instrument in the 

Occupational Health and Safety Act. Many consider it an indemnity along the lines of 

civil law while others regard it as a transferral of potential criminal liability by the 

employer onto a mandatary. Neither is true. An indemnity does not exist in criminal 

law and liability cannot unilaterally be transferred onto parties. Criminal liability is 

determined by the National Prosecuting Authority (NPA). In matters where the 

Department of Labour has jurisdiction, such as occupational health and safety, the 
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Occupational Health and Safety is the barometer used to determine criminal liability 

after an investigation or formal inquiry is held by inspectors of the Department of 

Labour. The inspector compiles a report to the National Prosecuting Authority which 

may contain recommendations for prosecution. 

The Mandatary Agreement is encouraged by the legislator and is not compulsory. It is 

a criminal law legal instrument and does not necessarily absolve an employer from 

vicarious liability. At best it should be regarded as ‘reasonable steps’ taken by an 

employer vis-à-vis a mandatary. (Section 37(1)(c)). The Mandatary Agreement will 

have no impact if, for example, post an incident, there is evidence to suggest an 

employer connived with the mandatary to circumvent the law by contracting to a 

mandatary who did not include health and safety in the tender documents. More so if 

the evidence shows that the employer pressurised a mandatary to ignore or by-pass 

the law. The Mandatary Agreement would also be rendered null and void If an 

employer permitted unsafe acts or omissions by a mandatary and evidence was 

adduced to this effect. 

In its purest form, a Mandatary Agreement establishes arrangements and procedures 

between an employer and a mandatary to ensure the latter complies with the 

Occupational Health and Safety Act, in particular the specific requirements and 

procedures of the employer pertaining to health and safety.  It precedes the 

construction regulations as it has its roots in the 1983 Machinery and Occupational 

and Safety Act. Failure by a mandatary to adhere to the Mandatary Agreement would 

have consequences such as penalties or safety stoppages as opposed to breach of 

contract with civil law consequences. 

The Mandatary Agreement is not an instrument of the construction regulations and is 

almost superfluous in construction since the construction regulations compel inter-

action between the employer / client and contractors commencing with the client health 

and safety specifications. It can be equated with a form of due OHS diligence by the 

employer vis-à-vis a contractor and is not only confined to construction work. The 

Mandatary Agreements compiled by Freightmax lists various health and safety 

requirements that mandataries, JDF Construction Echo and Tilt-Up in phase 2, are 

obliged to comply with.  In particular mandataries are obliged to notify Freightmax 
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should they engaged subcontractors and binds subcontractors to the Mandatary 

Agreement.  

No evidence has been presented that Echo informed Freightmax of their engagement 

of Benrob as a subcontractor.  Echo did conclude a separate Mandatary Agreement 

with Benrob. JDF Construction did not contract directly to Echo and Tilt-Up for 

construction work and therefore did not conclude a Mandatary Agreement with them 

since Echo and Tilt-Up were contracted directly by Freightmax.  Had Echo and Tilt-Up 

been (sub)contractors of JDF Construction, they would have been appointed by JDF 

Construction in terms of construction regulation 5(1)(k) and a separate Mandatary 

Agreement concluded with them.  

Mandatary Agreements used by employers have taken on various mutations. Some 

employers insert a single clause in a civil contract effectively linking the contract to a 

Mandatary Agreement. In other instances employers combine a civil contract for work 

with a Mandatary Agreement as in this instance. Indemnities are also routinely 

included in the Mandatary Agreement despite being a civil law legal instrument. Such 

variations and inclusions do not render either a contract or Mandatary Agreement 

invalid. 

Freightmax opted to include a civil contract for construction work in their various 

Mandatary Agreements as well as civil law indemnities. The words ’WHEREAS the 

Employer has entered into a contract, with the Mandatary, in terms of which the 

Mandatary is to perform certain work and services for and on behalf of the Employer, 

subject to the terms and conditions as contained in this CONTRACT’ constitutes an 

unambiguous binding contract to perform construction work between Freightmax and 

the various contractors. The attachment to the Agreement identifies the mandatary 

concerned and the nature of the construction work to be performed. The Mandatary 

Agreement and attachments were signed and initialled by the various parties to the 

Agreement constituting a binding contract to perform construction work. If indeed JDF 

Construction was the principal contractor as envisaged by the construction 

regulations, Freightmax would have concluded only one Mandatary Agreement with 

JDF Construction and advised JDF Construction to conclude a similar Mandatary 

Agreement with Echo and Tilt-Up.  
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These contractors include Bedrock and JDF Construction for the initial phase and JDF 

Construction, Echo and Tilt-Up for completion of the project. Echo and Tilt-Up were 

selected by the client or client agent although not formally appointment by the client 

as required by construction regulation 5(1)(k). Both the client and the principal agent 

apportion blame as to who was responsible for the selection of Echo and Tilt-Up. 

Neither implicate JDF Construction in the selection process. 

DESIGN 

Construction regulation 5(1)(e) reads ‘A client must ensure that the designer carries 

out all responsibilities contemplated in regulation 6’. 

Construction regulation 6(1)(g) (Duties of Designers) reads ‘The designer of 

a structure must when mandated by the client to do so, carry out the necessary 

inspections at appropriate stages to verify that the construction of the 

relevant structure is carried out in accordance with his design: Provided that if 

the designer is not so mandated, the client's appointed agent in this regard is 

responsible to carry out such inspections’. 

It is common cause and undisputed that the engineer was mandated as per 

construction regulation 6(1)(g) above. 

Furthermore construction regulation 6(1)(h) reads ‘when mandated as contemplated 

in paragraph (g), a designer must stop any contractor from executing any construction 

work which is not in accordance with the relevant design's health and safety aspects’.  

Occupational Health and Safety Act. Section 41. This Act not affected by agreements 

 Save for the provisions of sections 10(4) and 37(2), a provision of this Act or a 

condition specified in any notice issued thereunder or subject to which exemption was 

granted to any person under section 40, shall not be affected by any term or condition 

of any agreement, whether such agreement was entered into before or after the 

commencement of this Act or before or after the imposition of any such condition, as 

the case may be. 

The construction regulations place no statutory duty in relation to design compliance 

on a principal contractor or contractor and it is submitted that no such finding can be 

made. Any condition, agreement or arrangement with a contractor to co-opt the design 
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adherence duties of the client must be regarded as unlawful in terms of section 41 of 

the Occupational Health and Safety Act and constitutes a breach of the JBCC Minor 

Works Contract. The fact that JDF Construction / Mr Lotter, acting on instructions from 

the principal agent, agreed to contact the engineer or get involved in design 

coordination, creates no criminal liability on their part of JDF Construction / Mr Lotter 

as they were misled in believing the instruction was lawful. Mr Salerno’s evidence that 

the duty of contacting, coordinating or liaising with the designer is placed upon a 

contractor or JDF Construction in particular, not only demonstrates his lack of 

appreciation of his statutory duties as representative of the client but also his 

contractual duties as per the JBCC Minor Works Contract. To empower a person or 

entity to facilitate and coordinate design issues, written agency would be required in 

terms of the JBCC Minor Works Contract. JDF Construction never received written 

agency from the principal agent and, as stated above, such agency would ultimately 

be ultra vires since it is in conflict with the construction regulations 5 and 6 read with 

section 41 of the OHS Act. 

It is submitted that the principal agent abrogated both his statutory and contractual 

duties in relation to design and design coordination by failing to ensure that the 

engineer carried out his responsibilities by inspecting design elements at appropriate 

stages to verify that the construction of the relevant structure is carried out in 

accordance with his design. Alternatively the principal agent failed to ensure that the 

engineer was timeously informed that phase 2 of the build had commenced, a duty 

firmly placed on the client in construction regulation 5(1)(e).   

Construction regulation 5(e). ‘A client must ensure that the designer carries out all 

responsibilities contemplated in regulation 6’. 

The only mention of design duties vis-à-vis a principal contractor is contained in 

construction regulation 7(1)(c)(ix) which obliges ‘a principal contractor to make 

available sufficient health and safety information and appropriate resources to 

a contractor to execute the work safely if changes are brought about to the design and 

construction’. This duty is in turn reliant on the client providing such information to the 

principal contractor. 
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Construction regulation 5(1)(r) ‘The client must where changes are brought about to 

the design or construction work, make sufficient health and safety information and 

appropriate resources available to the principal contractor to execute the work safely’. 

Clause 7.1 of the JBCC Minor Works Contract reads ‘A contractor shall not be 

responsible for the design of the works other than the contractor’s temporary works. 

The contractor shall not be responsible for the coordination of design elements’.  

Any instructions by the principal agent to JDF Construction regarding the design of 

any aspect of the works must consequently be regarded as contractually ultra vires 

and also do not impose any statutory liability on JDF Construction vis-à-vis design 

coordination. 

The JBCC Minor Works Contract between the client and the various contractors 

compliments and expands on the broad construction contracts as contained in the 

Mandatary Agreements.  The latest version, applicable to works, is also more aligned 

to the construction regulations of 2014 and reflects the changes from the 2003 

construction regulations without containing any repugnancy.  The CEO of the Joint 

Building Contracts Committee, Mr Uwe Putlitz, is on record stating that the revision 

was necessary to comply with statutory changes.  The construction regulations of 2003 

was silent on the duties of clients vis-à-vis designers and the duties of designers, 

necessitating a revision in 2014 of the JBCC Minor Works Contract by the Joint 

Buildings Contract Committee. It must be seen as an essential legal instrument in 

considering the duties of the principal agent, direct contractors, agents and 

contractors.  Its applicability amplifies the multiple principal or direct contractor 

scenario which existed at the time of the construction work. The preamble to the JBCC 

Minor Works Contract is significant and reads ‘ 

The Agreement is intended for use where: 

1. The works are not complex; 

2. The employer appoints a principal agent to administer the Agreement; 

3. Other agents for specific aspects of works; 

4. Direct contractors for specialised work or installation not taken by the 

contractor. 
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No evidence has been adduced to the effect that JDF Construction, as one of the 

principal contractors, was in contravention of the provisions of the construction 

regulation 7. (Duties of Principal Contractors and Contractors). Many of the duties 

placed on principal contractors are dependent on the client providing site specific 

health and safety specifications. The client failed to provide such specifications and 

JDF Construction in particular cannot be held liable if it failed to compile a health and 

safety plan based on non-existent health and safety specifications. Equally so JDF 

Construction could not have shared non-existent specifications with other contractors 

involved in the construction of the flammable store. This would naturally only apply if 

JDF Construction was deemed to be the principal contractor of Echo and Tilt-Up which 

is disputed.  Neither was any evidence adduced to the effect that JDF Construction 

contravened any of the provisions of the construction regulations applicable to 

contractors such a Risk Assessments for Construction Work or Management and 

Supervision of Construction Work.  In broader terms no evidence was adduced that 

JDF Construction contravened section 8 of the Occupational Health and Safety Act. 

(General duties of Employers to their Employees) or that the activities of JDF 

Construction endangered other persons. (Section 9 General duties of Employers to 

Persons other than their Employees). 

CONCLUSION 

Much of the time of the inquiry has been consumed by the interpretation of and the 

role a principal contractor in the project and there seems to be an underlying 

suggestion that an appointment of a principal contractor was somehow the panacea 

for all the ills that befell this build. Principal contractors have various statutory duties – 

often aligned to the statutory duties of a client. These duties of a principal contractor 

are largely dependent on information supplied by the client in the form of site specific 

health and safety specifications. Without such specifications, a principal contractor 

cannot discharge most of its statutory duties in terms of construction regulation 7. In 

this matter many of the duties of the principal contractor were usurped by the client 

who also failed to appoint a competent person to act as an agent in order to discharge 

its statutory duties as contained in construction regulation 5. Equally the collapse of 

the structure would have occurred, based on the consensus of the expert evidence, 

whether JDF Construction contracted to Echo and Tilt-Up as subcontractors for phase 

2 of the build and/or should have appointed them accordingly. In fact the inquiry should 
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be alive to the fact much of the evidence adduced in this regard is not pertinent to the 

real mandate of this inquiry but may be useful to some in subsequent civil proceedings. 

The term ‘main’ contractor has been bandied around since the inception of the build 

even though no such entity existed at that time, a further indication that no-one really 

understood the concept of a principal contractor.  

The representative of the client, with limited knowledge of the construction regulations, 

failed to appreciate his role particularly as regards ensuring adherence to the design 

of the structure by the appointed engineer and unlawfully delegated the duties of the 

client vis-à-vis the designer to a contractor, in conflict with construction regulation 

5(1)(d) as well the contractual arrangement between the employer and contractors 

which he administered. Any arrangement, placing such a duty on a contractor to 

ensure a designer discharges his duties would be in conflict with section 41 of the 

Occupational Health and Safety Act and ultra vires.  Any attempt by the principal agent 

or indeed the client to distance themselves from their respective statutory duties must 

be dismissed. Likewise any attempt by them or other role player to apportion blame 

on JDF Construction for the shambolic approach to the Contractor Configuration must 

also be dismissed.  

JDF Construction had no statutory duty of policing the safe operation of specialised 

contractors selected by the client.  Neither did JDF Construction, contracted to perform 

generalised construction work, have the expertise to ensure that these contractors 

adhere to design elements or work safety. JDF Construction was also not empowered 

to terminate the contracts of the other specialised contractors should they construct 

unsafety or deviate from the engineers design. This duty fell to the client through the 

principal agent. The principal agent, whose approach to the project can only be 

described as lethargic, failed to inform the engineer timeously of the recommencement 

of the project, failed to meet with the new specialised contractors contracted for phase 

2 of the project  to offer guidance and  his office issued questionable instructions to 

JDF Construction regarding engineering approval of (Echo) design elements.  

The fact that JDF Construction, acting in good faith, in order to complete the build and 

acting on instructions from the principal agent, assumed a limited design coordination 

role cannot be punishable as JDF Construction was led to believe that its role was 

restricted to an administrative / payment issues in order to facilitate the completion of 
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the build. JDF was never appointed as an agent in terms of the JBCC Minor Works 

Contract. JDF Construction was obviously under extreme pressure from the 

contractors already on site. Refusal to cooperate with the principal agent would have 

serious time-line consequences for, inter alia, the specialised contractors already on 

site constructing the roof beams and roof slabs. There was a lapse of leadership from 

the side of the principal agent at a critical stage of the build and a failure on his part to 

appreciate the urgency of the matter. The principal agent abused his long-standing 

relationship with JDF Construction by assigning his own statutory and contractual 

duties to JDF Construction The consensus of the expert evidence also suggests that 

the design of the roof slabs played no role in the collapse, negating any impact of the 

role JDF Construction played in this regard. Sadly, in my view, we became rather 

distracted by contractual issues, interpretations and misconceptions about the roles of 

various players in construction. 

Ultimately the mandate of the inquiry is to determine the primary cause of the collapse 

of the structure. That has been established via expert evidence. Would strict 

adherence to the design have prevented the collapse? What were the contributory 

factors if any? Would timeous intervention by the designer have prevented the 

collapse?  Would an appointment of JDF Construction as principal contractor for phase 

2 of the build prevented the collapse? If so, what steps could JDF Construction have 

taken to prevent the collapse?  Did JDF Construction contravene any of the provisions 

of the Occupational Health and Safety Act in general and the construction regulations 

in particular albeit unrelated to the collapse? What steps need to be taken by the 

various parties involved in the project and the construction industry in general to 

prevent a recurrence. Whether any of the parties involved contravened any of the 

provisions of the Occupational Health and Safety Act that justify a recommendation 

for prosecution to the National Prosecuting Authority (NPA). I submit that despite 

deliberate attempts to obfuscate the real issues by implying that JDF Construction 

somehow played a role in the collapse of the structure, there is no evidence to this 

effect or contravened any  provision of the Occupational Health and Safety Act.. 


