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HEADS OF ARGUMENT ON BEHALF OF TRANS HEX RICHTERSVELD 

OPERATIONS 

INTRODUCTION 

1 It is common cause that Ms. Anita Msila died on 29 July 2007 at 05h50 while 

presumably inspecting the tail end pulley area of the number 2 conveyor belt. 

2 Further that the moving parts of this area was exposed due to the guards not 

being in place. 

3 Further that the conveyor was operational (moving) at this point in time. 

4 Further that the established Lock Out Procedure had not been adhered to. 

 

WORK ON SUNDAYS / CONTINUOUS OPERATIONS (CONTOPS) 

5 It is submitted that mine was not operating illegally on Sundays and had 

submitted an renewed application for such work which was held up by 

bureaucracy. Verbal permission was given for such work. It is further submitted 

that this issue has no bearing on the incident. See page 10 of Mr Carsten’s 

evidence ‘The practice in terms of application has been that, particularly in this 

area, has been that we confirm with the DME that we have applied and that we 

have the necessary approval from the employees and that whilst we apply for 

extension after confirmation from the DME (Northern Cape) that we continue 

implementing subject to final approval by the minister. 

6 It is submitted that permission was granted for CONTOPS. See page 9 and 10 of 

Mr Carsten’s evidence ‘First we engaged our employees through The NUM as 

their representative in an attempt to reach and agreement for work on Sunday 

and continuous operations in this particular case we agreed with the NUM to 

extend a maximised shift system MSS, to the Reuning mines and the 

Richtersveld operations that will include the Bloeddift mines and the Reuning 

mines.  As part of our evidence we have handed in evidence to this effect and the 

letter 22/8/2006 signed by myself and the chairperson for the LOR, Mr Delie for 

continuous operations including Sunday work at the Reuning mines’. 
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7  Mr Scheepers, the Mine Manager also expanded on the aspect of CONTOPS on 

page 110 of the transcript when he responded to the allegation that the mine was 

in contravention of regulation 4.14.4 which states that “no employee shall work, 

or be caused or permitted to work in or at a mine for more than 48 hours in any 

consecutive 7 days.” His response was ‘Firstly, the law allows averaging of work 

hours over a 4 week period, provided that all affected staff agree to such an 

arrangement.  Secondly, we have a signed CONTOPS (in our case we refer to 

the MSS Agreement) appended as Exhibit F.   This agreement was signed on 29 

October 2004.  Work hours for our staff average at 42 hours per week, which is 

well in line with the requirement of less than 45 hours per week. The principal of 

working continuously is based on an economic rationale since all of our reserves 

are of a marginal nature.  The reality is that if we did not work continuously our 

Baken, Bloeddrift and Suidhek operations would have ceased to continue from 

2008. On top of what I’ve stated we have had Ministerial approval for this 

arrangement. This approval expired on 20 November 2006.  Numerous re-

applications for an extension to the consent was lodged with the DME prior to 

expiry.  Unfortunately, no response even just to acknowledge that our application 

was received, had been forthcoming.  This approval was eventually given during 

December 2007’. It was submitted into evidence Exhibit U. 

8 In conclusion work on Sundays and CONTOPS was legal and, even if 

determined to be illegal, would have no bearing on the incident under 

investigation in view of the versari in re illicita rule.  

 

CODE OF PRACTICE FOR CONVEYOR BELT SYSTEMS 

9 Section 9 of the Mine Health and Safety Act entitled ‘Codes of Practice’ states 

that: 

(1) Any employer may prepare and implement a code of practice on any 

matter affecting the health or safety of employees and other persons who 

may be directly affected by activities at the mine. 

(2) An employer must prepare and implement a code of practice on any 

matter affecting the health or safety of employees and other persons who 
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may be directly affected by activities at the mine if the Chief Inspector of 

Mines of Mines requires it. 

(3) A code of practice required by the Chief Inspector of Mines of Mines must 

comply with guidelines issued by the Chief Inspector of Mines of Mines. 

(4) The employer must consult with the health and safety committee on the 

preparation, implementation or revision of any code of practice. 

(5) The employer must deliver a copy of every code of practice prepared in 

terms of subsection (2) to the Chief Inspector of Mines of Mines. 

(6) The Chief Inspector of Mines of Mines must review a code of practice of a 

mine if requested to do so by a registered trade union with members at the 

mine, or a health and safety committee or a health and safety 

representative at the mine. 

(7) At any time, an inspector may instruct an employer to review any code of 

practice within a specified period if that code of practice - 

(a) does not comply with a guideline of the Chief Inspector of Mines; 

or 

(b) is inadequate to protect the health or safety of employees. 

 

9.1 A Code of Practice was never required by DME and thus no guidelines were  

furnished by DME for such a Code of Practice. It is submitted that the SIMRAC  

document (Exhibit 2) places no legal duty on mines to adopt a Code of Practice 

for Conveyor Belt Systems and has no bearing on the issue. A Code of Practice 

was later verbally required by DME and compiled accordingly and approved 

without any changes to the configuration of the conveyor system that was in 

existence prior to the incident. 
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RISK ASSESSMENTS 

10 It is submitted that the mine adhered to section 11 of the Mine Health and Safety 

Act which requires employers to assess and respond to risk. The significant risks 

pertaining to the Suidhek Plant were compiled as early as June 2002 in the form 

of document ‘Operating Reuning Primary Section (MT50P08)’. (EXH G). 

Employees were trained into the Standard Operating Procedure and the primary 

players in the form of Mr Gerrit Hans admitted this, albeit reluctantly. I refer to 

page 140 of the transcript where Mr Hans stated in response to questions by the 

Presiding Officer ‘  

By Presiding Officer : Did you receive training on the operation of conveyor belts? 

 By Mr Hans: Yes 

By Presiding Officer : As part of the training, did you cover Safe Working 

Procedure marked Exhibit G? 

 

By Mr Hans: Yes 

By Presiding Officer: As part of the training, was the locking out of the conveyor 

belt for purposes of maintenance explained to you? 

 By Mr Hans: Yes 

By Presiding Officer: Have you been informed of the hazards regarding the work? 

 By Mr Hans: Yes 

By Presiding Officer: What was the purpose of the guard at the back of the 

conveyor no. 2? 

 By Mr Hans: To protect the tail pulley. 

By Presiding Officer Isn’t it the function of the guard to prevent persons from 

coming into contact with the tail pulley? 

 By Mr Hans: Yes, also’ 
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11  To dismiss this Safe Working Procedure (MT50P08) as a baseline Risk 

Assessment is contrived since it lists the hazards pertaining to work being 

performed and did not come from nowhere else but a Risk Assessment. Issue 

Based Risk Assessments were carried out daily by the Team Leaders on the part 

of mine management or the employer since they are best equipped to do this and 

this has been conceded in evidence. This Safe Working procedure specifically 

states , inter alia, that : 

11.1 Equipment may not be started-up without the safety guards being in-place, or the 

guards may not be removed while the equipment is in operation. 

11.2  Listen for the machine start-up signal, indicating that a piece of equipment in the 

plant is about to be started remotely from the control room. 

11.3  Climbing over conveyors or safety rails is prohibited. 

11.4  All non-conformances (safety; security; health; environmental; process; quality 

defects or hazards) must be immediately reported to the designated responsible 

person. 

 

12 The question must be posed. Why would these and the other safety precautions 

be listed on this Safe Working Procedure if they are not a product of a Risk 

Assessment as required by section 11 of the Mine Health and Safety Act? 

13  It is submitted that the Lock Out Procedure (Exhibit G) is also the product of a 

Risk Assessment. Mr Gerrit Hans conceded during his testimony that he was 

trained into this procedure and that he failed to adhere to it by locking the 

conveyor system out via the use of padlocks. His excuse, namely that he did not 

have any locks at his disposal is unacceptable as he continued flouting the 

system despite seeing other maintenance personnel use such padlocks.  Many 

different items i.e. protective clothing, tools and rations are frequently 

requisitioned by Mr Hans. 

13.1  I refer to Mr Hans’ Evidence on page 146 of the transcript: 
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By Mr Looch : Are you saying that you personally would isolate the machine while 

she conducted the inspection, knowing that the no. 2 conveyor tail end pulley was 

unprotected? 

By Gerrit Hans: As I said previously, we made use of the tripwire at the belt 

By Mr Looch: And will you agree, that this is contrary to the lock-out procedure for 

which you were trained, which calls for isolation making use of padlocks? 

 By Gerrit Hans: As I’ve already said, we did not have locks at that time. 

By Mr Looch: That still does not answer my question sir, and will you agree that 

this is contrary to the lock-out procedure for which you were trained, which calls 

for isolation making use of padlocks? 

 By Gerrit Hans: Yes 

By Mr Looch: Why didn’t you requisition locks as one would normally do on the 

mines? 

By Gerrit Hans: It’s normally just the maintenance team when they worked on a 

machine 

By Mr Looch: I put it to you Sir, that we have examples on record where you 

indeed used padlocks to lockout the system? 

 By Gerrit Hans: We did use lockout in the past but the practice died out 

 By Mr Looch: Why did you choose not to lockout at that particular time? 

By Gerrit Hans: As I said the practice had died out and we didn’t work in the area 

at the time Anita was in that area. 

By Mr Looch: So if I understand correctly, you were trained into the lockout 

procedure which called for locks. At some point in time you stopped complying 

with this procedure but the maintenance personnel in your presence continued to 

use the locks? 

 By Gerrit Hans: That’s right 
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14 Mr Nortje is his evidence correctly stated that a Risk Assessment was conducted    

with reference to Safe Working Procedure (MT50P08) while Mr Potter correctly 

insisted that a Base Line Risk Assessment was in place although he conceded 

that it did not cover the aspect of excessive spillage. On the subject of excessive 

spillage it is submitted that this was never considered a hazard and thus never 

included in any Risk Assessment. Further that the entire aspect of excessive 

spillage was an after thought used by witnesses for NUM essentially to justify 

their failure to maintain the guards being in their correct position. The matter of 

excessive spillage was never brought to mine management’s attention through 

the numerous systems in place ranging from reports by health and safety 

representatives, full time health and safety representative who are also NUM 

Shop Steward, Daily Defect Reports etc.  

 

14.1 Mr Scheepers also states on page 129 of the transcript that the Standard 

Operating Procedures, which it is submitted are the product of a Base Line Risk 

Assessment, were found to adequate post the incident. ‘The matter of risk 

pertaining to the conveyor belt was adequately studied and covered in the COP 

compiled and signed by all parties on 4 October 2007.  This COP covers the 

conveyor issues from my perspective.  In our deliberations and investigations 

after the accident the SOP’s developed for the area under discussion were 

reviewed and were found to adequately address all risks associated with 

conveyor belt maintenance and operations.  There are no separate documents 

detailing base-line risk assessments or issue-based risk assessments, but the 

intent of our actions clearly demonstrates that our employees’ safety was 

considered. It was more appropriate to ensure that our work procedures consider 

and cover all risks, than to provide documents listing the risks’. 

 

APPOINTMENTS 

15 It is conceded that appointments in terms if regulation 2.9.2. were not made in 

writing. It is submitted, however, they we made de facto and accepted by Messrs. 

Hans and Cupido. The regulation does not call for written appointments. To argue 

that the failure by the employer to make such appointments in writing negates 
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any legal duties on persons is contrived and should be dismissed. All employees 

have, in any case, duties in terms of section 22 of the Mine Health and Safety Act 

and, if it would be the case that a written appointment negates legal duties, 

supervisor duties of care are covered by this particular provision. 

 

Section 22 . Employees' duties for health and safety 

Every employee at a mine, while at that mine, must - 

(a) take reasonable care to protect their own health and safety; 

(b) take reasonable care to protect the health and safety of other persons 

who may be affected by any act or omission of that employee; 

(c) use and take proper care of protective clothing, and other health and 

safety facilities and equipment provided for the protection, health or safety 

of that employee and other employees; 

(d) report promptly to their immediate supervisor any situation which the 

employee believes presents a risk to the health or safety of that employee 

or any other person, and with which the employee cannot properly deal; 

(e) co-operate with any person to permit compliance with the duties and 

responsibilities placed on that person in terms of this Act; and 

(f) comply with prescribed health and safety measures. 

 

16 Every witness for NUM conceded that they were aware of these duties imposed 

upon them in terms of section 22 of the Act. 

 

TRAINING 

17 It is submitted that all NUM witnesses, albeit reluctantly, acknowledged they were 

adequately trained as operators and Team Leaders. Mr Cupido’s futile attempt to 
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deny that he was trained is clearly illustrated on page 169 of the transcript as 

follows: 

 

By Mr Looch : I put it to you as well that you were receiving on-the-job training by 

senior personnel by the name of George van den Heever and Simon 

Engelbrecht.  Would you care to comment? 

 By Mr Cupido: No comment. 

The deceased as well as Lena Rooi both received extensive training by Mr Gus 

Maarman. See page 165 of the transcript: 

By Mr Looch: Do you recall that you attended a 6 week course which was offered 

by Gus Maarman starting on 19 July 2006? 

 By Ms Rooi: I can 

By Mr Looch: Am I correct in saying that it was a classroom course with a 

practical on-site component? 

 By Ms. Rooi: Yes 

By Mr Looch: The contents of the course as well as the attendance registers for 

the course have been handed in as evidence. 

 

ANALYSIS OF EVIDENCE BY WITNESSES FOR NUM 

18 It is submitted that the evidence of every single witness for NUM was very 

unimpressive. Their statements were obviously drafted during the course of the 

inquiry and moulded to suit the evidence that was already given. The inquiry was 

conducted in such a fashion as to allow all potential witnesses to sit in and listen 

to all the preceding testimony. The matter of excessive spillage as a hazard 

obviously gained momentum as the inquiry proceeded.  
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18.1 They often responded with a ‘no comment’ which I submit is indicative of either 

their inability to answer questions satisfactorily or indicative of evasiveness. Their 

evidence as per the transcript speaks for itself as it would be too voluminous to 

repeat here. Of importance is that Ms Rooi and Mr Hans conceded that they were 

both trained while Mr Cupido chose not to comment when it was put to him that 

he had indeed received on-the-job training. Mr Hans’ concessions, which I submit 

constitute a multitude of contraventions of the Mine Health and Safety Act have 

already been dealt with to some extent above.  

 

18.2 On the contrary the evidence of the Mr Carstens, Scheepers, Nortje and Potter 

was impressive. They were not evasive in any respect despite gruesome cross 

examination. They made concessions when appropriate which is indicative of 

their honesty. The mine manager, Mr Scheepers was also subjected to periodic 

testimony in the sense that he was placed ‘on the stand’ only to be removed and 

then later subjected to often repetitious cross examination. This placed him under 

tremendous stress although he acquitted himself impeccably. Mr Potter was 

subjected to a barrage of cross examination on matters that he could, in all 

fairness, not be equipped to respond in view of the fact that he was only 

responsible for the Suidhek Plant for approximately six weeks. Despite this he 

gave sound evidence.  

 

OFFENCES IN TERMS OF THE MINE HEALTH AND SAFETY ACT INCLUDING THE 

PROVISIONS OF THE RETAINED MINE AND WORKS ACT REGULATIONS 

19. It is submitted that there is no evidence to conclude that Trans Hex Richtersveld 

Operations as a corporate entity, the mine manager, production manager or 

competent person committed any offences in terms of the Mine Health and 

Safety Act and regulations absorbed into it via the Mine and Works Act. 

19.1. In particular the employer complied with the following provisions of the Act: 

Section 5. Employer to maintain healthy and safe mine environment 
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(1)  As far as is reasonably practicable, every employer must provide and 

maintain a working environment that is safe and without risk to the health 

of employees. 

(2)  As far as is reasonably practicable, every employer must - 

(a) identify the relevant hazards and assess the related risks to 

which persons who are not employees may be exposed; and 

(b) ensure that persons who are not employees, but who may be 

directly affected by the activities at the mine, are not exposed to 

any hazards to their health and safety. 

 

 

 

Section 6. Employer to ensure adequate supply of health and safety equipment 

(1)  Every employer must - 

(a) supply all necessary health and safety equipment and health 

and safety facilities to each employee; and 

(b) maintain, as far as reasonably practicable, that equipment and 

those facilities in a serviceable and hygienic condition. 

(2)  Every employer must ensure that sufficient quantities of all necessary 

personal protective equipment are available so that every employee who 

is required to use that equipment is able to do so. 

(3)  Every employer must take reasonable steps to ensure that all employees 

who are required to use personal protective equipment are instructed in 

the proper use, the limitations and the appropriate maintenance of that 

equipment. 

 

Section 7. Employer to staff mine with due regard to health and safety 
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(1)  As far as is reasonably practicable, every employer must - 

(a) ensure that every employee complies with the requirements of 

this Act; 

(b) institute the measures necessary to secure, maintain and 

enhance health and safety; 

(c) provide persons appointed under subsections (2) and (4) with 

the means to comply with the requirements of this Act and with any 

instruction given by an inspector; 

(d) consider an employee's training and capabilities in respect of 

health and safety before assigning a task to that employee; and 

(e) ensure that work is performed under the general supervision of 

a person trained to understand the hazards associated with the 

work and who has the authority to ensure that the precautionary 

measures laid down by the employer are implemented. 

(2)  The employer may appoint any person with qualifications as may be 

prescribed to perform any function of the employer in terms of this Act. 

(3)  The appointment of a person under subsection (2) does not relieve the 

employer of any duty imposed on employers by this Act. 

(4)  A manager may appoint any person with qualifications as may be 

prescribed to perform any function of the manager in terms of this Act. 

(5)  The appointment of a person under subsection (4) does not relieve the 

employer of any duty imposed on employers of this Act. 

 

Section 9. Codes of practice 

(1)  Any employer may prepare and implement a code of practice on any 

matter affecting the health or safety of employees and other persons who 

may be directly affected by activities at the mine. 
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(2)  An employer must prepare and implement a code of practice on any 

matter affecting the health or safety of employees and other persons who 

may be directly affected by activities at the mine if the Chief Inspector of 

Mines of Mines requires it. 

(3)  A code of practice required by the Chief Inspector of Mines of Mines must 

comply with guidelines issued by the Chief Inspector of Mines of Mines. 

(4)  The employer must consult with the health and safety committee on the 

preparation, implementation or revision of any code of practice. 

(5)  The employer must deliver a copy of every code of practice prepared in 

terms of subsection (2) to the Chief Inspector of Mines of Mines. 

(6)  The Chief Inspector of Mines of Mines must review a code of practice of a 

mine if requested to do so by a registered trade union with members at the 

mine, or a health and safety committee or a health and safety 

representative at the mine. 

(7)  At any time, an inspector may instruct an employer to review any code of 

practice within a specified period if that code of practice - 

(a) does not comply with a guideline of the Chief Inspector of 

Mines; or 

(b) is inadequate to protect the health or safety of employees. 

 

Section 10. Employer to provide health and safety training 

 (1)  As far as reasonably practicable, every employer must - 

(a) provide employees with any information, instruction, training or 

supervision that is necessary to enable them to perform their work 

safety and without risk to health; and 

(b) ensure that every employee becomes familiar with work-related 

hazards and risks and the measures that must be taken to 

eliminate, control and minimize those hazards and risks. 
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(2)  As far as reasonably practicable, every employer must ensure that every 

employee is properly trained - 

(a) to deal with every risk to the employee's health or safety that - 

(i) is associated with any work that the employee has to 

perform; and 

(ii) has been recorded in terms of section 11; 

(b) in the measures necessary to eliminate, control and minimize 

those risks to health or safety; 

(c) in the procedures to be followed to perform that employee's 

work; and 

(d) in relevant emergency procedures. 

 

(3)  In respect of every employee, the provisions of subsection (2) must be 

complied with  

(a) before that employee first starts work; 

(b) at intervals determined by the employer after consulting the 

health and safety committee; 

(c) before significant changes are introduced to procedures, mining 

and ventilation layouts, mining methods, plant or equipment and 

material; and 

(d) before significant changes are made to the nature of that 

employee's occupation or work. 

 

Section 11. Employer to assess and respond to risk 

(1)  Every employer must - 
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(a) identify the hazards to health or safety to which employees may 

be exposed while they are at work; 

(b) assess the risks to health or safety to which employees may be 

exposed while they are at work; 

(c) record the significant hazards identified and risks assessed; and 

(d) make those records available for inspection by employees. 

(2)  Every employer, after consulting the health and safety committee at the 

mine, must determine all measures, including changing the organisation of 

work and the design of safety systems of work, necessary to - 

(a) eliminate any recorded risk; 

(b) control the risk at source; 

(c) minimize the risk; and 

(d) in so far as the risk remains - 

(i) provide for personal protective equipment; and 

(ii) institute a programme to monitor the risk to which 

employees may be exposed. 

(3)  Every employer must, as far as reasonably practicable, implement the 

measures determined necessary in terms of subsection (2) in the order in 

which the measures are listed in the paragraphs of that subsection. 

(4) Every employer must - 

(a) periodically review the hazards identified and risks assessed, 

including the results of occupational hygiene measurements and 

medical surveillance, to determine whether further elimination, 

control and minimisation of risk is possible; and 

(b) consult with the health and safety committee on the review. 

(5)  Every employer must - 
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(a) conduct an investigation into every - 

(i) accident that must be reported in terms of this Act; 

(ii) serious illness; and 

(iii) health-threatening occurrence; 

(b) consult the health and safety committee on investigations in 

terms of this section; 

(c) conduct an investigation in co-operation with the health and 

safety representative responsible for the working place in which the 

investigation takes place; 

(d) on completion of each investigation, prepare a report that - 

(i) whenever possible, identifies the causes and the 

underlying causes of the accident, serious illness or health-

threatening occurrence; 

(ii) identifies any unsafe conditions, acts, or procedures that 

contributed in any manner to the accident, serious illness or 

health-threatening occurrence; and 

(iii) makes recommendations to prevent a similar accident, 

serious illness or health-threatening occurrence; and 

(e) deliver a copy of the report referred to in paragraph (d) to the 

health and safety committee. If there is no health and safety 

committee the employer must deliver a copy of the report to the 

health and safety representative responsible for the working place. 

(6)  An investigation referred to in subsection (5) may be held jointly with an 

investigation conducted by an inspector in terms of section 60. 

(7)  If there is no health and safety committee at a mine, the consultations 

required in this section must be held with - 

(a) the health and safety representatives; or 
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(b) if there is no health and safety representative at the mine, with 

the employees. 

 

Section 86. Negligent act or omission 

(1)  Any person who, by a negligent act or by a negligent omission, causes 

serious injury or serious illness to a person at a mine, commits an offence. 

(2)  Any person, other than an employer or employee, who, by a negligent act 

or by a negligent omission, endangers the health or safety of a person at a 

mine, commits an offence. 

 

20 The above provision is mentioned despite the fact that the incident at Suidhek 

resulted in a fatality. It is submitted that the same elements apply to this offence 

as for those of the common law crime of culpable homicide. There is no evidence 

to suggest that the employer acted negligently vis-à-vis  the incident. In fact the 

evidence strongly suggests that the deceased herself, a nominated health and 

safety representative and / or Mr Gerrit Hans were negligent.  

 

20.1 The employer provided all employees with adequate personal protective 

equipment, although this was not an issue, trained all operators and team leaders 

as per the requirements of the Act, compiled a Risk Assessment and subsequent 

precautionary measures as per Standard Operating Procedure MT50P08, trained 

employees into this procedure, introduced a Lock Out Procedure and trained 

those applying it into this procedure. Systems were in place for employees to 

bring hazards, not reasonably anticipated by the employer to the employer’s 

attention as well as any deviations from the employer’s safety standards.  

 

20.2 Employees, in particular Messrs. Hans and Cupido, the deceased as well as Ms. 

Rooi chose to ignore these procedures and not to avail themselves of the 

systems in place to bring them to the mine management’s attention. It is 
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submitted that if the full time health and safety representative was unaware of 

these unsafe practices and conditions, then the mine management would also be 

unaware. Had the full time health and safety representative been aware, he 

would have, according to his testimony, either put a stop to it or utilize the right to 

instruct employees to leave a dangerous workplace as per section 23 of the Mine 

Health and Safety Act.  

 

20.3 It cannot be emphasized enough that the full time health and safety 

representative has a vital role to play in the link between the operators and team 

leaders at the Suidhek Plant and mine management and it appears as if even he 

was deceived as to the unsafe conditions and practices prevailing at the plant. All 

witnesses for NUM acknowledge that they were aware of the right to leave a 

dangerous workplace but failed to utilize it. Mr Hans’ excuse that he reported to 

Mr Engelbrecht is unacceptable. Mr Engelbrecht was not called to corroborate or 

refute this allegation. In fact Simon Engelbrecht had transferred to the Nxodap 

production area in July 2006 – a full year before the accident occurred. In my 

view either the Presiding Officer and more specifically the legal representative for 

NUM should have insisted he be called as he was available to testify. It is 

submitted that this omission by the legal representative for NUM casts doubt on 

the version of Mr Hans, particularly since Mr Engelbrecht is a member of NUM 

since 2001. A person such as Mr Hans, with his responsibility and status, should 

have done more to ensure that conditions were safe in his area of jurisdiction and 

should also not have been party to it.  

 

20.4 Both mine management and the full time health and safety representative state 

that their area of jurisdiction is large and, as a result of this, that it would be 

reasonable to expect trained operators and team leaders to comply with their 

statutory duties as well as mine safety standards and unreasonable to expect 

mine management to be aware of all safety deviations that occur on such a large 

mine. The mine management could not reasonably have foreseen, in view of all 

the systems in place to report and review safety conditions and practices, that the 

unsafe conditions and practices prevailed that ultimately led to this fatal incident 
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THE COMMON LAW 

21 Some of the points raised above under apply. As regards the potential crime of 

culpable homicide, it is submitted that there is no evidence to suggest that the 

employer acted unlawfully as regards the death of Ms Msila. Unlawfulness is 

closely linked in these scenarios to a contravention of the Mine Health and Safety 

Act where a fatality is the result. Since there is no evidence of unlawfulness vis-à-

vis the Act in the sense that the employer did not contravene any of its 

provisions, it is submitted that this element is also lacking as regards the potential 

charge of culpable homicide.  

 

21.1 There is also no causal connection between an act or omission on the part of the 

employer and the death of the deceased. In fact her own unexpected, abnormal 

behaviour, coupled with the connivance of the team leaders, led to this fatal 

accident. Even if a causal connection existed, and it is submitted that such 

connection does not exist,  her behavior amounts to a classic novus actus 

interveniens as stated by Steyn CJ in State v Grotjon 1970 (2) SA 355 AD. She 

was, after all, trained not to inspect/clean while the conveyor was in motion and 

while the guards were out of place. The evidence adduced at the inquiry portrays 

a dedicated person, safety conscious who always isolated the machine before 

inspecting/cleaning. This amounts to abnormal and unexpected behaviour on her 

part. It is furthermore submitted that the employer was not negligent vis-à-vis the 

incident and passed the test of a diligens paterfamilias as stated in Kruger v 

Coetzee 1966 (2) SA 428 (A). 

 

21.2 Since there is no evidence to suggest that mine management could reasonably 

have foreseen that trained personnel at the Suidhek Plant were flouting the mines 

safety standards, particularly since these safety deviations were not even 

detected by the full time health and safety representative for that section of the 

mine, Mr Johannes Saal, and there is no evidence to suggest any unlawful 

behaviour on the part of the mine manager, the mine engineer and production 

manager which can be causally linked to the incident, it is submitted that section 
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332(1) of the Criminal Procedure Act is not applicable and that criminal liability 

cannot be imputed onto the corporate body.  

CONCLUSION 

22 It cannot be argued that the principal witness for Num was Mr Gerrit Hans. As 

supervisor or team leader in charge of the shift at the time of the incident he had 

a duty of care both in common law and statutory towards the personnel under his 

control. His concessions as per page 141 and 142 of the transcript is of the 

greatest significance in that it virtually corroborates the employer’s version. that 

he was properly trained, aware of the risks applicable which in turn confirm that a 

Risk Assessment was indeed conducted by the employer and his admission in 

his statement that the ‘defect’ existed in turn demonstrates that he was aware of 

the wrongness or unlawfulness of the unguarded no 2 conveyor tail end pulley 

area. He also admitted to flouting the mine’s Lock Out Procedure, using the 

flimsy excuse that he did not have locks. 

 

22.1 It is transparent that the excessive spillage issue, coupled with production 

pressures, are a lame attempt to justify the flouting of the mine’s Safe Work 

Procedures and various provisions of the Mine Health and Safety Act. The mine 

as employer, the mine manager, production manager and plant engineer cannot 

be held accountable for his and others’ transgressions at the Suidhek Plant. 

 

22.2 It is also inexplicable that they did not use their right to leave a dangerous 

workplace which they acknowledge they know and which, according to the 

evidence, has been used in the past by employees as well as the full time health 

and safety representative. This basic right is exercised regularly. 

 

Section 23. Employees' right to leave dangerous working place 

 (1)  The employee has the right to leave any working place whenever - 
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(a) circumstances arise at that working place which, with 

reasonable justification, appear to that employee to pose a serious 

danger to the health or safety of that employee; or 

(b) the health and safety representative responsible for that 

working place directs that employee to leave that working place. 

(2)  Every employer, after consulting the health and safety committee at the 

mine, must determine effective procedures for the general exercise of the 

rights granted by subsection (1), and those procedures must provide for - 

(a) notification of supervisors and health and safety representatives 

of dangers which have been perceived and responded to in terms 

of subsection (1); 

(b) participation by representatives of employer and 

representatives of the employees in endeavouring to resolve any 

issue that may arise from the exercise of the right referred to in 

subsection (1); 

(c) participation, where necessary, by an inspector or technical 

adviser to assist in resolving any issue that may arise from the 

exercise of the right referred to in subsection (1); 

(d) where appropriate, the assignment to suitable alternative work 

of any employee who left, or refuses to work in, a working place 

contemplated in subsection (1); and 

(e) notification to any employee who has to perform work or is 

requested to perform work in a working place contemplated in 

subsection (1) of the fact that another employee has refused to 

work there and of the reason for that refusal. 

(3)  If there is no health and safety committee at a mine, the consultation 

required in subsection (2) must be held with - 

(a) the health and safety representatives; or 
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(b) if there is no health and safety representative at the mine, with 

the employees. 

 

22.3 While the purpose of this Submission is to argue against prosecution of the mine 

as employer, mine manager, production manager and plant engineer and not to 

argue for prosecution of any other individuals, I submit that my statement put to 

Mr Gerrit Hans on pages 148 to 149 of the transcript must be taken into 

consideration. 

 

‘By Mr Looch : I’m duty bound to put it to you, that you in my view had flouted S22(b) of 

the MHS Act in that you and most probably all employees involved at the Suidhek plant, 

failed to take reasonable care for the health and safety of themselves and others who 

may be affected by your acts and omissions. 

By Mr Hans: As I previously said I reported it to my senior foreman and he did nothing 

about it so we carried on. 

By Mr Looch: I put it further to you that you flouted S22(f) of the MHS Act in that you 

failed to comply with prescribed health and safety measures.   

Also Reg 20.2 which requires dangers to be reported,  

Reg 20.3 Dangerous places to be fenced,  

Reg 20.7.3 entitled Safety Precautions in that you set a machine(s) in motion while you 

had not taken all reasonable precautions to ensure that no other person could be injured 

by the setting in motion thereof. 

Reg 3.11 entitled Responsibility for contravention in that thru your neglect, wrongful act 

or omission a contravention of any regulation occurred or you permitted other persons to 

contravene any regulation,  

Reg 3.12 entitled Disobedience in that you failed to obey an order given to you in 

accordance with or for the proper observance of the requirements of these regulations or 

any order given whatsoever given in the interest of safety or health,   
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Reg 20.5 in that you allowed machinery which when in motion may be dangerous to any 

person to be exposed by failing to ensure the guards were in place,  

Reg 20.9.3.1 in that you a person in immediate charge of any work on or repairs to 

machinery failed to ensure that the power supply to such machinery is correctly switched 

off or disconnected in accordance with the mines established lockout procedure,  

Reg 3.14(a) & (b) Safety Precautions or Measures Relating to the management of the 

Environment in that you rendered safety devices ineffective without being duly 

authorised thereto by the manager or engineer and interfered with or rendered 

ineffective anything which was provided for the protection, safety or health of persons. 

 

 

 

Advocate Raynard Looch 

 KLASS LOOCH ASSOCIATES 


